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contestation rights and other employer and employee rights and responsibilities 
are set out in the first three pages of this Citation.  (Emphasis added.) 

 
The following instruction appears on pages two and three of the Citation: 
 

Employer Right to Contest - The employer has the right to a hearing to contest 
any or all parts of this Citation. If the employer wishes to contest, the employer 
must fully complete and notarize the attached NOTICE OF CONTEST AND 
SERVICE TO AFFECTED EMPLOYEES (Notice of Contest form) and file it 
with the Commissioner at the address shown on page 1 of this Citation within 20 
calendar days of receiving the citation. 
 
Important: To be considered filed, all parts of the Notice of Contest form 
must be completed and the completed form must be deposited in the United 
States mail and postmarked, or otherwise timely received by the 
Commissioner at the above address within 20 calendar days after the date 
this Citation is received by the employer. You may also file electronically at 
(contestation.dli@state.mn.us), by facsimile (FAX), or by hand-delivering the 
completed form to the Department, if received no later than 4:30 p.m. on the 
20th calendar day. If the employer fails to file the Notice of Contest form on 
time, this Citation and Notification of Penalty becomes a final order of the 
Commissioner which is not subject to review by any court or agency and the 
Occupational Safety and Health Division may file and enforce the penalty as 
a district court judgment without further notice or additional proceedings 
pursuant to Minnesota Statutes § 16D.17. 

 
Petitioner received the Citation on November 16, 2024, as evidenced by the signed 

receipt form.2  The deadline for filing a Notice of Contest to the Citation was 4:30 p.m. on 

December 6, 2024.  See Minnesota Rules, part 5210.0536, subpart 2.  Petitioner did not file its 

Notice of Contest to the citation until December 9, 2024.3 

On January 2, 2025, Petitioner was served with a Final Order of the Commissioner.4  

This Final Order determined that Petitioner’s Notice of Contest was late and incomplete.  Also, 

the cover letter to the Commissioner’s Final Order provided Petitioner with information about 

filing a petition to vacate the determination that its Notice of Contest was late and incomplete.  

Petitioner filed its Petition to Vacate via U.S. Mail, in an envelope postmarked January 

10, 2025.  MNOSHA was not served with a copy of the Petition to Vacate, but received a copy 
 

2 A copy of the receipt form is attached as Exhibit 2. 
3 A copy of Petitioner’s Notice of Contest is attached as Exhibit 3. No employee or authorized 
representative of employees filed a Notice of Contest. 
4 A copy of the Commissioner’s Final Order is attached as Exhibit 4. 
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from the Board on January 14, 2025.  According to the Petition, Petitioner thought that the 

December 9, 2024 abatement deadline was the deadline to submit a notice of contest.  MNOSHA 

now responds in opposition to the Petition.     

 
ARGUMENT 

 
I. THE REVIEW BOARD SHOULD DENY THE PETITION TO VACATE 

BECAUSE THE PETITION WAS NOT SERVED UPON MNOSHA. 
 
The Board should deny the Petition to Vacate because the Petition was not served upon 

MNOSHA.  Indeed, Minnesota Rules, part 5215.5350, subpart 1, provides that a copy of a 

petition to vacate a final order of the Commissioner filed with the Board must be served on every 

party and intervenor.  MNOSHA is a party to this proceeding.  MNOSHA was not served with 

Petitioner’s Petition to Vacate.  Therefore, the Petition to Vacate should be denied on that basis 

alone. 

 
II. THE REVIEW BOARD SHOULD DENY THE PETITION TO VACATE 

BECAUSE THE COMMISSIONER’S FINAL ORDER CORRECTLY 
DETERMINED THAT PETITIONER’S NOTICE OF CONTEST WAS LATE. 
 
The Review Board should deny the Petition to Vacate because the Commissioner’s Final 

Order correctly determined that Petitioner’s Notice of Contest was late.  Petitioner received the 

Citation on November 16, 2024.  The law requires employers to file a Notice of Contest within 

20 days of receiving the Citation.  Minn. R. 5210.0536, subp. 2.  Petitioner’s Notice of Contest 

was due by December 6, 2024.  Petitioner filed the Notice of Contest on December 9, 2024, three 

days after the deadline had passed.  So, the Commissioner’s determination that Petitioner’s 

Notice of Contest was late should be affirmed. 

 
III. THE REVIEW BOARD SHOULD DENY THE PETITION TO VACATE 

BECAUSE THE COMMISSIONER’S FINAL ORDER CORRECTLY 
DETERMINED THAT PETITIONER’S NOTICE OF CONTEST WAS 
INCOMPLETE. 
 
The Review Board should deny the Petition to Vacate because the Commissioner’s Final 

Order correctly determined that Petitioner’s Notice of Contest was incomplete.  MNOSHA is 
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required to accept as filed only a fully completed Notice of Contest form.  Indeed, Minnesota 

Rules, part 5210.0533 states in pertinent part: 

A contest of a citation and notification of penalty . . . shall be filed with the 
commissioner on the notice of contest form provided by the commissioner. The 
commissioner shall accept as filed only a fully completed notice of contest 
form. A fully completed notice of contest form must provide the following 
information: 
 . . .  
 
E. certification that the notice was served upon the authorized employee 
representatives, if any, and the employer, if it is an employee or authorized 
employee representative contest, and that it was posted where the citations and 
notifications of penalty are required by part 5210.0530, subpart 3, to be 
posted . . . . 

 
 (Emphasis added). The Citation itself also states, in multiple places, that a Notice of Contest 

must be fully completed. The Citation informs the Petitioner that “[t]o be considered filed, all 

parts of the Notice of Contest form must be completed . . . .”  Section 3 of the Notice of Contest 

was incomplete because it lists November 15, 2024 as the posting date even though Petitioner 

did not receive the Citation until November 16, 2024.  That posting date cannot be accurate.  The 

Notice of Contest was therefore incomplete, and the Commissioner’s determination that 

Petitioner’s Notice of Contest was incomplete should be affirmed. 

 
IV. THE REVIEW BOARD SHOULD DENY THE PETITION TO VACATE 

BECAUSE PETITIONER HAS NOT ESTABLISHED GOOD CAUSE.  
 
The Review Board should deny the Petition to Vacate because Petitioner has not shown 

good cause to have the Commissioner’s Final Order vacated.  Without a showing of good cause, 

the Review Board may not vacate a final order of the Commissioner.  Minn. Stat. § 182.664, 

subd. 5.  And “good cause is limited to fraud, mistake of fact by the commissioner, mistake of 

law by the commissioner, or newly discovered evidence.”  Id.  

Petitioner does not allege that fraud, a mistake of fact, or newly discovered evidence 

caused its Notice of Contest to be untimely and incomplete.  Instead, Petitioner appears to argue 

that a mistake of law caused its Notice of Contest to be untimely, as Petitioner assumed that the 

December 9, 2024 abatement deadline was also the deadline to submit a notice of contest.   

https://www.revisor.mn.gov/rules/?id=5210.0530
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But the mistake of law was not made by the Commissioner.  And MNOSHA gave clear 

instructions on how to contest the Citation, so Petitioner’s failure to timely file the Notice of 

Contest “can only logically be construed as negligent and undeserving of pardon.”  Secretary of 

Labor v. Barretto Granite Corp., 830 F.2d 396, 400 (1st Cir. 1987).  Mere carelessness or 

negligence does not constitute good cause to vacate a final order of the Commissioner.  See 

Secretary of Labor v. Keefe Earth Boring Co., 14 O.S.H. Cas. (BNA) 2187, 2192 (Rev. Comm. 

1991).  Further, Petitioner offers no explanation about when the Citation was posted.  In sum, 

Petitioner has not established good cause to vacate the Commissioner’s Final Order through the 

existence of fraud, any mistake in law or fact by the Commissioner, or any newly discovered 

evidence.  Therefore, the Petition to Vacate should be denied. 

 
CONCLUSION 

 
For the reasons stated above, the Petition to Vacate should be denied.  Petitioner Baba’s 

Food Company L. L. C. is served with a copy of this letter as stated in the enclosed Certificate of 

Service. 

 
 
 

Respectfully submitted, 
  
   
 /s/ Ali P. Afsharjavan  
 ALI P. AFSHARJAVAN 
 Attorney Reg. No. 0397357 

Office of General Counsel 
Minnesota Department of Labor and Industry 
(651) 284-5019 (main) 
(651) 284-5725 (fax) 
 

 COUNSEL FOR RESPONDENT  
 
Enclosures 
 
cc: Khalid Ansari 

Jim Krueger, MNOSHA 
 Norie Brandt, MNOSHA 
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                                                                               Commissioner v. Baba’s Food Company L.L.C. 
Docket No. 318211471 

 
Certificate of Service 
 

1. I, MICHAEL GRAY, hereby declare that in the City of St. Paul, County of Ramsey and 

State of Minnesota on the 28th day of January, 2025, I served the attached RESPONSE TO 

PETITION TO VACATE in the United States mail with postage prepaid, a true and accurate 

copy of it, properly enveloped, and addressed to: 
 
Khalid Ansari 
Baba’s Food Company L.L.C. 
2220 Lyndale Avenue South 
Minneapolis, MN 55407 
 
Patrick J Kelly 
Baba’s Food Company L.L.C. 
223 Little Canada Road East 
Litte Canada, MN 55117 
 
 
 

 2. I, MICHAEL GRAY, hereby declare that at the City of St. Paul, Ramsey County, 

and State of Minnesota, on the 28th day of January, 2025, I served the attached RESPONSE TO 

PETITION TO VACATE upon Peggy Charpentier, Executive Secretary to the OSH Review 

Board, by personally handing and leaving with her a true and correct copy thereof. 

 

 

I am signing this document in Ramsey County, Minnesota on the 28th day of January, 2025. 

Pursuant to Minn. Stat. § 358.116, I declare under penalty of perjury that everything I have stated 

in this document is true and correct.  

 
 
 __________________________________________ 

           Michael Gray 
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