
 

445 Minnesota Street, Suite 1400, St. Paul, MN 55101-2131 
Office: (651) 296-3353  •  Toll Free: (800) 657-3787  •  Minnesota Relay: (800) 627-3529 

An Equal Opportunity Employer Who Values Diversity 

 
 
 

December 19, 2023 
 
 

VIA E-FILING 
 
Honorable Barbara Case 
Administrative Law Judge 
Office of Administrative Hearings 
P.O. Box 64620 
St. Paul, MN 55164-0620 
 

Re: In the Matter of the Compliance Order issued to Property Maintenance & 
Construction LLC and Property Maintenance and Construction Inc., and 
Advantage Construction Inc. 
OAH Docket No. 82-1905-39682 

 
Dear Judge Case: 
 
 Enclosed for filing in the above-referenced matter are the following documents: 
 

1) Notice and Order for Hearing and Prehearing Conference, with Exhibits A-D; 
2) Complainant’s Notice of Appearance; 
3) Complainant’s Amended Notice of Appearance; 
4) blank Notice of Appearance; and 
5) Certificate of Service. 

 
By copy of this letter, service of the aforementioned documents is being made upon counsel 

for Respondents. 
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Sincerely, 
 
/s/ Rachel Bell-Munger 
 
RACHEL BELL-MUNGER 
Assistant Attorney General 
(651) 757-1272 (Voice) 
(651) 297-4139 (Fax) 
rachel.bell-munger@ag.state.mn.us 
 
KAITRIN C. VOHS 
Assistant Attorney General 
(651) 757-1256 (Voice) 
(651) 297-4139 (Fax) 
kaitrin.vohs@ag.state.mn.us 
 
Attorneys for Nicole Blissenbach, Commissioner, 
Minnesota Department of Labor and Industry 

 
Encs. 
 
cc: Daniel A. Ellerbrock, attorney for PMC (w/encs. via U.S. mail & email) 

Andrew D. Moran & Timothy D. Johnson, attorneys for Advantage Construction (w/encs. 
via U.S. mail and email) 
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 OAH Docket No. 82-1905-39682 

STATE OF MINNESOTA 
OFFICE OF ADMINISTRATIVE HEARINGS 

FOR THE DEPARTMENT OF LABOR AND INDUSTRY 
  
In the Matter of the Compliance Order issued to 
Property Maintenance & Construction LLC and 
Property Maintenance and Construction Inc. 
and Advantage Construction Inc. 
 
 

 
CERTIFICATE OF SERVICE 

 I, Aaron Olson, declare under penalty of perjury that on December 19, 2023, I served a 

copy of the following documents: 

1) Notice and Order for Hearing and Prehearing Conference, with Exhibits A-D; 
2) Complainant’s Notice of Appearance; 
3) Complainant’s Amended Notice of Appearance; and 
3) blank Notice of Appearance, 
 

upon the following by depositing true and correct copies in the United States mail in the State of 

Minnesota, City of St. Paul, properly enveloped with prepaid postage thereon, and addressed as 

follows: 

Daniel A. Ellerbrock 
Gregerson, Rosow, Johnson & Nilan, Ltd.  
100 Washington Avenue South, Suite 1550 
Minneapolis, MN  55401 

 

Andrew D. Moran 
Larkin Hoffman 
8300 Norman Center Drive, Suite 1000 
Minneapolis, MN  55437-1060 
(952) 896-1541 
amoran@larkinhoffman.com 
 
Timothy D. Johnson 
Smith Jadin Johnson PLLC 
7900 Xerxes Avenue South, Suite 2020 
Bloomington, MN  55431 

 
 
Executed on: December 19, 2023     Signed:/s/ Aaron Olson    
        AARON OLSON 
        Office of the Attorney General 
        445 Minnesota Street, Suite 1400 
        St. Paul, MN  55101-2131 
 
|#5660298-v1 



 OAH Docket No. 82-1905-39682 

STATE OF MINNESOTA 
OFFICE OF ADMINISTRATIVE HEARINGS 

FOR THE DEPARTMENT OF LABOR AND INDUSTRY 
  
In the Matter of the Compliance Order issued to 
Property Maintenance & Construction LLC and 
Property Maintenance and Construction Inc. 
and Advantage Construction Inc. 

 
CERTIFICATE OF SERVICE 

 

 I, Clara Atkinson, declare under penalty of perjury that on December 19, 2023, I served a 

copy of the following documents: 

1) Notice and Order for Hearing and Prehearing Conference, with Exhibits A-D; 
2) Complainant’s Notice of Appearance; 
3) Complainant’s Amended Notice of Appearance; and 
3) blank Notice of Appearance, 
 

upon counsel for Respondents at the following email addresses:  

Daniel A. Ellerbrock: 
dellerbrock@grjn.com  

 
 

Andrew D. Moran: 
amoran@larkinhoffman.com 
 
Timothy D. Johnson: 
tjohnson@sjjlawfirm.com  

 
 

 
 
Executed on: December 19, 2023     Signed:/s/ Clara Atkinson   
        CLARA ATKINSON 
        Office of the Attorney General 
        445 Minnesota Street, Suite 1400 
        St. Paul, MN  55101-2131 
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 OAH Docket No.  82-1905-39682 
  

STATE OF MINNESOTA 
OFFICE OF ADMINISTRATIVE HEARINGS 

FOR THE DEPARTMENT OF LABOR AND INDUSTRY  
 
 

In the Matter of the Compliance Order issued 
to Property Maintenance & Construction LLC 
and Property Maintenance and Construction 
Inc., and Advantage Construction Inc. 

NOTICE AND ORDER FOR HEARING 
AND PREHEARING CONFERENCE  

  
 
TO: The above-named Respondents Property Maintenance & Construction LLC and Property 

Maintenance and Construction Inc., and their attorney, Daniel A. Ellerbrock, Gregerson, 
Rosow, Johnson & Nilan, Ltd., 100 Washington Avenue South, Suite 1550, Minneapolis, 
MN 55401; and the above-named Respondent Advantage Construction Inc., and its 
attorneys, Timothy D. Johnson, Smith Jadin Johnson PLLC, 7900 Xerxes Avenue South, 
Suite 2020, Bloomington, MN 55431, and Andrew D. Moran, Larkin Hoffman, 8300 
Norman Center Drive, Suite 1000, Minneapolis, MN 55437-1060:  

 
 RESPONDENTS PROPERTY MAINTENANCE & CONSTRUCTION LLC AND 
PROPERTY MAINTENANCE AND CONSTRUCTION INC., AND RESPONDENT 
ADVANTAGE CONSTRUCTION INC. ARE HEREBY NOTIFIED that Nicole Blissenbach, the 
Commissioner of the Minnesota Department of Labor and Industry, has initiated this action 
pursuant to Minn. Stat. § 177.27, subd. 4, to determine whether Respondents violated the 
Minnesota Fair Labor Standards Act and other laws governing the payment of wages and keeping 
of employment records, as set forth in the Department’s Compliance Order dated October 4, 2023, 
and as amended in this Notice and Order for Hearing and Prehearing Conference; and whether 
Respondents must comply with the Department’s Compliance Order, including paying the 
assessed back wages, liquidated damages, and civil penalty, as set forth in the Department’s 
Compliance Order dated October 4, 2023, and as amended in this Notice and Order for Hearing 
and Prehearing Conference.  
 
 IT IS HEREBY ORDERED that a prehearing conference will be held Monday, 
February 5, 2024, at 11:00 a.m., by teleconference.  To join the teleconference, the parties 
should dial +1 651-395-7448 and enter conference code number 182 706 240#.  The purposes 
of the prehearing conference include setting a date for the contested case hearing; establishing 
reasonable deadlines for discovery, motions, and exchanging witness and exhibit lists; and 
considering such other matters that may be necessary or advisable, including entry of a protective 
order to facilitate discovery.  The Administrative Law Judge will set the time, date, and place for 
hearing following the prehearing conference.  
 
 The Chief Administrative Law Judge, Office of Administrative Hearings, has assigned this 
matter to the Honorable Barbara Case, Administrative Law Judge, Office of Administrative 
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Hearings, P.O. Box 64620, St. Paul, Minnesota 55164-0620.  Parties may contact the 
Administrative Law Judge by mail or by calling or emailing the Judge’s legal assistant, Michelle 
Severson, at 651-361-7874; Michelle.Severson@state.mn.us. All mail sent to the Administrative 
Law Judge should be directed to P.O. Box 64620, St. Paul, Minnesota 55164-0620.  
 
 The contested case hearing will be conducted pursuant to the contested case procedures set 
forth in Minnesota Statutes chapter 14; the Rules of the Office of Administrative Hearings, Minn. 
R. 1400.5010-1400.8500; and Minn. Stat. § 177.27.  Copies of these materials are available at 
www.revisor.mn.gov or may be purchased from the Minnesota Book Store, telephone 651-297-
3000.   
 
 The attorneys for the Department, Rachel Bell-Munger and Kaitrin Vohs, Assistant 
Attorneys General, 445 Minnesota Street, Suite 1400, St. Paul, Minnesota 55101-2131; Tel.: (651) 
757-1272 and (651) 757-1356; rachel.bell-munger@ag.state.mn.us and 
kaitrin.vohs@ag.state.mn.us; may be contacted to discuss this matter, including discovery or 
informal disposition of this matter.  
 

ALLEGATIONS 
 
Background and controlling authority 
 

1. Minnesota has robust laws to protect employees from wage theft and to make them 
whole when employers commit wage theft.  For instance, the Minnesota Fair Labor Standards Act, 
Minn. Stat. §§ 177.21-.35, requires employers to pay employees a minimum wage and overtime.  
Employers must also pay all wages earned at least once every 31 days on a regular payday 
designated in advance.  Minn. Stat. § 181.101(a).  If an employer fails to make such payments, the 
employee’s wages may be recovered, at the higher of either their regular rate of pay or the rate 
required by any applicable legal authority.  See id.  Failure to pay wages due can result in not only 
an assessment of back wages, but also liquidated damages and a civil penalty.  Id. § 177.27, 
subd. 7.      

 
2. Minnesota also has laws to ensure employees know how and when they will be 

paid, and by whom, which helps ensure that employees are properly paid for the hours they have 
worked for their employer.  For instance, employers must provide earning statements to employees 
with information on their hours worked and rate of pay.  Minn. Stat. § 181.032(a)-(b).  Employers 
must also provide a written notice at the start of employment providing information on what the 
employee will be paid and the legal name of the employer.  Id. § 181.032(d).   

 
3. The Minnesota Department of Labor and Industry, under the direction of the 

Commissioner, has authority to investigate potential violations of the Minnesota Fair Labor 
Standards Act; other laws governing the payment of wages to employees, such as section 181.101; 
and laws governing employer records and notifications to employees.  See Minn. Stat. §§ 177.27, 
175.20, 177.30 (2022).   

 
4. The Commissioner may issue an order requiring an employer to comply with such 

labor standards, payment of wages, and record-keeping laws.  See Minn. Stat. § 177.27, subd. 4 
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(2022).  When the Commissioner finds an employer violated such laws and issues an order to 
comply, the Commissioner shall order the employer to cease and desist from engaging in the 
violative practices, to take affirmative steps to effectuate the purposes of the violated laws, and to 
pay aggrieved parties back pay and an additional equal amount as liquidated damages.  Id., subd. 7.  
If the Commissioner finds that a violation is willful, the Commissioner shall impose a civil penalty.  
Id.  If an employer’s records do not provide sufficient information to determine back wages, then 
the Commissioner may determine the back wages due based on available evidence.  Id. §§ 177.27, 
subd. 3; 177.30(d).   
 
The Department’s investigation of Respondents 
 

5.  The Department commenced a comprehensive investigation to investigate possible 
wage theft and worker misclassification on construction projects that involved Respondent 
Advantage Construction Inc. (“Respondent Advantage”) and Respondents Property Maintenance 
& Construction LLC and Property Maintenance and Construction Inc. (“Respondent PMC”).  

 
6. The Department’s investigation focused on a time period covering March 4, 2019 

to June 5, 2022 (“audit period”), and on 19 construction projects.  These projects were located in 
Richfield, Woodbury, Eagan, Saint Paul, Maple Grove, Hugo, Roseville, Eden Prairie, 
Bloomington, Rochester, Blaine, West Saint Paul, Annandale, Medina, Minneapolis, Big Lake, 
and Sherburn, Minnesota.   

 
7. Respondent PMC is a construction subcontractor.  Respondent Advantage is also a 

construction subcontractor that has frequently subcontracted work—typically exterior roofing and 
siding work—to Respondent PMC.  Respondent Advantage subcontracted work to Respondent 
PMC for at least the 19 construction projects that the Department focused on during the audit 
period.   

 
8. As explained below, the Department determined that Respondents Advantage and 

PMC were joint employers of employees throughout the audit period.  The respondents had a close 
working relationship during the audit period.  Respondent Advantage utilized a master subcontract 
to regularly subcontract work to Respondent PMC.  In addition, one of the incorporators of 
Respondent Property Maintenance and Construction Inc. worked in a supervisory position with 
Respondent Advantage during the audit period.  Respondent PMC also functioned as a labor broker 
for Respondent Advantage on these projects.  For instance, on paper, Respondent Advantage did 
not employ laborers to perform work at the construction projects, but in practice Respondent 
Advantage trained workers and furnished uniforms, tools, supplies, and safety equipment to 
workers hired by Respondent PMC’s owner.  Respondent Advantage supervised their work.  Some 
employees were also told, and reasonably understood, that they worked for Respondent 
Advantage.      
 

9. The Department’s investigation uncovered widespread wage theft and related 
unlawful labor practices on these construction projects during the audit period.  The Department 
identified at least 25 employees—jointly employed by Respondent PMC and Respondent 
Advantage—who had not been paid the wages they were due, including not being paid for 
overtime.  Many of these employees were paid off the books and in cash for a substantial portion 
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of the audit period.  These employees were not provided with earning statements or the written 
notice required by section 181.032 at the start of their employment.  In addition, the Department 
found that Respondents took unauthorized deductions from employees’ pay, and failed to pay 
employees for training time.           

 
10. The Department also uncovered evidence that the owner of Respondent PMC 

warned employees not to participate in the Department’s investigation, questioned employees to 
determine who had been cooperating, and otherwise endeavored to intimidate and discourage 
workers from cooperating.  

 
11. In October 2022, the Minnesota Attorney General filed a lawsuit against 

Respondent PMC and its owner, alleging PMC and its owner hindered and delayed the 
Department’s investigation, in violation of Minn. Stat. § 177.32, subd. 1(1); failed to make, keep, 
and preserve records, in violation of Minn. Stat. § 177.32, subd. 1(3); and refused to make records 
available to the Commissioner, in violation of Minn. Stat. § 177.32, subd. 1(5).  See State by 
Ellison v. Property Maint. & Constr., LLC, et al., Hennepin County District Court File No. 27-
CV-22-15772.  The Attorney General, Respondent PMC, and PMC’s owner settled that lawsuit in 
the form of a consent judgment, filed in September 2023.     

 
12. The Department undertook a comprehensive investigation to identify employees 

who had experienced wage theft and to determine what those employees were due.  This 
investigation was complicated by several factors.  As explained above, and as the Attorney General 
alleged in the lawsuit in district court, the Department discovered evidence that workers had been 
discouraged from speaking to the Department and from cooperating in the investigation.  In 
addition, as noted above, many employees were kept off the books and were paid in cash.  Even 
in cases where Respondent PMC kept at least partial records for employees, Respondent PMC 
tracked time and payments in an irregular and inconsistent fashion, occasionally utilizing an 
electronic timekeeping system, informal written records, and employee text messages.  During its 
investigation, the Department interviewed workers and subpoenaed bank records and records from 
the electronic timekeeping system company.  The Department utilized available evidence to 
determine back wages due.      

 
13. Upon completing its investigation, the Department issued a Compliance Order to 

both Respondent PMC and Respondent Advantage on October 4, 2023.  A redacted copy of the 
Compliance Order sent to Respondent PMC, with proof of service, is attached as Exhibit A, and 
is incorporated herein by reference.  A redacted copy of the Compliance Order sent to Respondent 
Advantage, with proof of service, is attached as Exhibit B, and is incorporated herein by reference.  
Employee names were not redacted in the version sent to Respondents on October 4, but have been 
redacted from the Statement of Back Wages included in the exhibits for purposes of this filing.   

 
14. As set forth in the Compliance Order, the Department determined that Respondent 

Advantage and Respondent PMC jointly employed the 25 affected employees identified in the 
Statement of Back Wages attached to the Compliance Order.  Accordingly, as joint employers, 
Respondent Advantage and Respondent PMC are jointly and severally liable for the violations and 
the assessed back wages, liquidated damages, and civil penalty.   
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15. As detailed in the Compliance Order, the Department concluded that Respondents 
violated Minn. Stat. § 181.101 and other laws, as follows: 

 
a. Respondents violated Minn. Stat. § 181.101(a) by failing to pay employees 

for all hours worked at their regular rate of pay;1  
 

b. Respondents violated 29 U.S.C. § 207(a)(1) by failing to pay employees at 
the rate of 1.5 times their regular rate of pay for all hours worked in excess 
of 40 hours in a workweek; 

 
c. Respondents violated Minn. Stat. § 177.25, subd. 1, and Minn. R. 5200.0150, 

by failing to pay employees at the rate of 1.5 times their regular rate of pay 
for all hours worked in excess of 48 hours in a workweek; and 

 
d. Respondents violated Minn. R. 5200.0120 by failing to pay employees for 

training time.   
 
16. The Department also determined that Respondents violated Minn. Stat. § 181.79 by 

improperly making unauthorized deductions from wages due or earned by affected employees.   
 
17. The Department determined that the total back wages due to the affected employees 

listed in the Statement of Back Wages for these violations, was $1,218,459.51.  This total was 
based on the Department’s determination that Respondents failed to pay 22 affected employees 
for all hours worked at their regular rate of pay, resulting in a total of $744,647.69 due to those 
employees; and that Respondents failed to pay 25 affected employees for overtime, resulting in a 
total of $473,811.82 due to those employees.  Consistent with Minn. Stat. § 177.27, subd. 7, the 
Department assessed an equal amount of $1,218,459.51 in liquidated damages.   

 
18. The Department hereby AMENDS the total back wages due, and the equal amount 

in liquidated damages due, to account for minor typographical or mathematical errors, as follows:  
 

a. The total back wages due to Employee No. 5 is amended from: $20,804.53, 
to: $20,804.52. 

 
b. The total back wages due to Employee No. 13 is amended from: $83,667.62, 

to: $83,667.50. 
 

c. The total back wages due to Employee No. 23 is amended from: $34,495.09, 
to: $34,495.93. 

 
d. Based upon these amendments, the total back wages due to the 25 affected 

employees is amended from: $1,218,459.51, to: $1,218,460.20. 

 
1 Section 181.101(a) requires employers to pay the greater of the regular rate of pay or the rate 
required by law.  So, alternatively, Respondents needed to pay, at the very least, the minimum 
wage under Minn. Stat. § 177.24, for all hours worked.   
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e. Based upon these amendments, the total liquidated damages due to the 25 

affected employees is amended from: $1,218,459.51, to: $1,218,460.20.   
 
19. As set forth in the Compliance Order, the Department further determined that 

Respondents violated several laws related to making and keeping records, as follows: 
 

a. Respondents violated Minn. Stat. § 181.032(a) and (b) by failing to provide 
earnings statements to affected employees. 

 
b. Respondents violated Minn. Stat. § 181.032(d) by failing to provide written 

notice to affected employees at the start of their employment of the terms of 
their employment. 

 
c. Respondents violated Minn. Stat. § 181.032(f) by failing to provide written 

notice of changes to the terms of their employment.   
 
20. The Department also determined that Respondents’ violations were willful.  For 

instance, Respondent PMC’s owner displayed a knowledge of overtime laws while flouting them 
and refusing to pay workers overtime and discouraged workers from reporting violations of the 
law and participating in the Department’s investigation.  Accordingly, for the willful violations 
that affected 25 employees, the Department imposed a total civil penalty of $25,000 on 
Respondents, consistent with Minn. Stat. § 177.27, subd. 7 (2022).  

    
21. In addition to ordering Respondents to pay back wages, liquidated damages, and a 

civil penalty, the Department ordered Respondents to cease and desist from violating the cited 
laws, and to take affirmative steps to come into compliance with those laws.  
 

22. The Department, Respondent Advantage, and Respondent PMC participated in an 
informal conference on October 12, 2023.  The parties did not reach a resolution at the informal 
conference.  

 
23. Respondent Advantage submitted a written objection to the Compliance Order and 

request for a contested case hearing, on October 18, 2023.  A copy of Respondent Advantage’s 
objection is attached as Exhibit C.   

 
24. Respondent PMC submitted a written objection to the Compliance Order on 

October 19, 2023.  A copy of Respondent PMC’s objection is attached as Exhibit D.   
 
25. The Department consolidates the matters involving Respondent PMC and 

Respondent Advantage, pursuant to Minn. R. 1400.6350, subp. 2.  The Department issued the same 
Compliance Order to Respondent PMC and Respondent Advantage, in which the Department 
determined the respondents were joint employers and therefore jointly and severally liable for the 
violations and assessed back wages, liquidated damages, and civil penalty.  In addition, the matters 
present substantially the same issues of fact and law, and the holding in one case could affect the 
rights of the parties in the other case; consolidating the matters saves time and costs; and 
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consolidation does not prejudice any party.  Accordingly, the Department has consolidated these 
matters in advance of referring them to the Office of Administrative Hearings for hearing. 

 
26. To date, despite receiving the order demanding the payment of wages, Respondents 

have not paid the back wages and liquidated damages owed to the employees, and also have not 
paid the civil penalty to the State.      

 
27. In the Compliance Order, the Department explained that if Respondents file a 

timely notice of objection, a contested case hearing would be held and that the Commissioner may 
order Respondents to reimburse litigation and hearing costs, consistent with Minn. Stat. § 177.27, 
subd. 7.  In initiating this case, pursuant to Minn. Stat. § 177.27, subd. 7, the Commissioner hereby 
reserves her right to order that Respondents reimburse the Department and Attorney General for 
all appropriate litigation and hearing costs.  
 

ISSUES 
 

1. Were Respondent PMC and Respondent Advantage joint employers of the affected 
employees during the audit period, and therefore jointly and severally liable for the violations 
identified by the Department? 
 

2. Did Respondents violate Minn. Stat. § 181.101 by failing to pay all wages due to 
affected employees? 

 
3. Did Respondents violate Minn. Stat. § 181.101(a) by failing to pay employees for 

all hours worked at their regular rate of pay? 
 
4. Did Respondents violate Minn. Stat. § 181.101(a) by failing to pay employees 

overtime wages for all hours worked after 40 hours in a workweek as required by 27 
U.S.C. § 207(a)(1)? 

 
5. Did Respondents violate Minn. Stat. § 177.25, subd. 1, and Minn. R. 5200.0150 by 

failing to pay employees overtime wages for all hours worked after 48 hours in a workweek? 
 
6. Did Respondents violate Minn. R. 5200.0120 by failing to pay employees for 

training time? 
 
7. Did Respondents violate Minn. Stat. § 181.79 by making improper and 

unauthorized deductions from wages due or earned by employees?  
 
8. Did the Department accurately calculate the back wages owed to Respondent’s 

employees during the audit period, as set forth in the Compliance Order and as amended by this 
Notice and Order for Hearing and Prehearing Conference? 

 
9. Did the Department appropriately assess the liquidated damages in an amount equal 

to the back wages it calculated that Respondents owed to their employees, as set forth in the 
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Compliance Order and as amended by this Notice and Order for Hearing and Prehearing 
Conference? 

 
10. Did Respondents violate Minn. Stat. § 181.032(a) and (b) by failing to provide 

earnings statements to employees? 
 
11. Did Respondents violate Minn. Stat. § 181.032(d) by failing to provide written 

notice to employees of the terms of their employment at the start of their employment? 
 
12. Did Respondents violate Minn. Stat. § 181.032(f) by failing to provide written 

notice of changes to the terms of their employment? 
 
13. Were Respondents’ violations of the law willful, pursuant to Minn. Stat. § 177.27, 

subd. 7? 
 
14. Did the Department appropriately assess a $25,000 civil penalty?  
 
15. Must Respondents comply with the relief ordered in the Compliance Order, and as 

amended by this Notice and Order for Hearing and Prehearing Conference? 
 

16. If applicable, must Respondents reimburse the Department and Attorney General 
for appropriate litigation and hearing costs pursuant to Minn. Stat. § 177.27, subd. 7? 
 

ADDITIONAL NOTICE 
 

1. The Respondents’ failure to appear at the hearing or any prehearing conference, or 
any failure to comply with an order of the Administrative Law Judge, may result in a finding that 
the Respondents are in default, that the Department’s allegations contained in this Notice and 
Order may be accepted as true, and the Department’s proposed action may be upheld.   

 
2. If any party has good cause for requesting a delay of the hearing or any prehearing 

conference, the request must be made in writing to the Administrative Law Judge at least five days 
prior to the scheduled date.  A copy of the request must be served on the other party. 

 
3. Any party intending to participate as a party in this proceeding must file a Notice 

of Appearance form and return it to the Administrative Law Judge within 30 days of the date of 
service of this Notice and Order.  A copy must be served on the Department’s attorneys.  A Notice 
of Appearance form is enclosed. 

 
4. All parties have the right to be represented by legal counsel, by themselves, or by a 

person of their choice if not otherwise prohibited as the unauthorized practice of law.  The parties 
are entitled to the issuance of subpoenas to compel witnesses to attend the hearing.  The parties 
will have the opportunity to be heard orally, to present evidence, cross-examine witnesses, and 
submit evidence and argument.  Ordinarily the hearing is tape-recorded.  The parties may request 
that a court reporter record the testimony at their expense. 
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5. Persons attending the hearing should bring all evidence bearing on the case, 
including any records or other documents.  Be advised that if data that is not public is admitted 
into the record, it may become public data unless an objection is made and relief is requested under 
Minn. Stat. § 14.60, subd. 2. 

 
6. Requests for subpoenas for the attendance of witnesses or the production of 

documents at the hearing shall be made in writing to the Administrative Law Judge pursuant to 
Minn. R. 1400.7000.  A copy of the subpoena request shall be served on the other parties.  A 
subpoena request form is available at http://mn.gov/oah/ or by calling 651-361-7900.  

 
7. This case may be appropriate for mediation.  The parties are encouraged to consider 

requesting the Chief Administrative Law Judge to assign a mediator so that mediation can be 
scheduled promptly. 

 
8. The Office of Administrative Hearings conducts contested case proceedings in 

accordance with the Minnesota Rules of Professional Conduct and the Professionalism Aspirations 
adopted by the Minnesota Supreme Court. 

 
9. A Guide to Participating in Contested Case Proceedings at the Office of 

Administrative Hearings is available at http://mn.gov/oah/ or by calling 651-361-7900. 
 
10. Any party who needs an accommodation for a disability in order to participate in 

this hearing process may request one.  Examples of reasonable accommodations include 
wheelchair accessibility, an interpreter, or Braille or large-print materials.  If any party requires an 
interpreter, including a foreign language interpreter, the Administrative Law Judge must be 
promptly notified.  To arrange for an accommodation or an interpreter, contact the Office of 
Administrative Hearings at P.O. Box 64620, St. Paul, Minnesota 55164-0620, or call 651-361-
7900. 

 

Signed this ____ day of December, 2023 

 
        __________________________________ 

NICOLE BLISSENBACH, Commissioner, 
Minnesota Department of Labor and 
Industry 

 
 
 

 
 

18th 
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COLORADO: 1775 SHERMAN STREET, SUITE 2750, DENVER, CO 80203 
IOWA: 1120 DEPOT LANE SE, SUITE 100, CEDAR RAPIDS, IA 52401 

MINNESOTA: 7900 XERXES AVENUE SOUTH, SUITE 2020, BLOOMINGTON, MN 55431 
OHIO: 470 BROAD STREET, SUITE 725, COLUMBUS, OH 43215 

WRITER’S DIRECT DIAL: (952) 314-1169 
E-MAIL: TJOHNSON@SJJLAWFIRM.COM 

REPLY TO: Minnesota Office 
WWW.SJJLAWFIRM.COM  

 
October 18, 2023 

 
SENT VIA CERTIFIED MAIL & U.S. MAIL & EMAIL 

 
Minnesota Department of Labor and Industry 
Labor Standards Unit 
Attn: Prairie Bly 
443 Lafayette Rd. N. 
St. Paul, MN 55155 
prairie.bly@state.mn.us  
  
Re: Written notice of objection to Compliance Order in File No. ICR-202100027 
 
Dear Ms. Bly: 
 
Please consider this letter as Advantage Construction Inc.’s (“Advantage”) written objection 
to the above referenced order and request for a contested case hearing. 
 
The Department’s factual findings that any employees of any of the PMC entities or 
subcontractors utilized by PMC are also employees of Advantage is wrong both factually and 
a matter of law.  The Department’s Order explicitly recognizes that Advantage subcontracted 
PMC and that PMC operated an independent entity for which Advantage has no stake in, part 
of, or anything to do with at all.  The Department’s Order is riddled with factual inaccuracies, 
including but not limited to the allegations contained in Paragraphs 32-46. Advantage did 
not employ any of the parties listed on the statement of back wages.  The Department’s legal 
conclusions contained in Section II of the Order are also incorrect because Advantage was 
not an employer of any of the affected individuals.  
 
In addition, even if Advantage were the employer of the individuals identified in the 
statement of back wages (and Advantage surely was not) the Department’s findings of back 
wages are not supported by actual records and therefore the penalty is arbitrary and 
capricious. 
 
Finally, the Department’s order is a thinly veiled attempt at ex post facto enforcement of 
Minn. Stat. § 181.165, which violates both the Federal and State Constitutions. 
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While this letter is intended to be a summary of the many flaws in the Department’s order, 
it is by no means exhaustive.  Accordingly, Advantage reserves its right to contest any and 
all portions of the Order. 

Very truly yours, 
 
SMITH JADIN JOHNSON, PLLC 

 
Timothy D. Johnson 
Attorney At Law 

 
TDJ/ach 
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Note:  This form must be served upon the opposing party. Counsel may not withdraw from representation without written notice. 

 OAH Docket No. ___________________ 

  

STATE OF MINNESOTA 
OFFICE OF ADMINISTRATIVE HEARINGS 

FOR THE DEPARTMENT OF LABOR AND INDUSTRY 
 
 

In the Matter of the Compliance Order issued 
to Property Maintenance & Construction LLC 
and Property Maintenance and Construction 
Inc., and Advantage Construction Inc. 

NOTICE OF APPEARANCE 

  
 
TO: Administrative Law Judge, Office of Administrative Hearings, P.O. Box 64620, St. Paul, 

MN 55164-0620. 
 
 PLEASE TAKE NOTICE that: 
 
 1.  The agency named below will appear at the prehearing conference and subsequent 
proceedings in the above-entitled matter.   

 
 2.  By providing their email addresses below, the agency’s attorneys named below hereby 
acknowledge that they have read and agree to the terms of the Office of Administrative Hearings’ 
e-Filing policy and choose to opt into electronic notice from the Office of Administrative Hearings 
with respect to this matter. Note: Provision of an email address DOES NOT constitute the 
agency’s or attorney’s consent to electronic service from Respondents in this proceeding. 

 
 3.  The agency named below agrees to use best efforts to provide the Office of 
Administrative Hearings with the email address(es) for opposing parties and their legal counsel 
and to advise the Office of Administrative Hearings of any known or reported change in any party’s 
email address(es). 
 
Name, address, and telephone number of agency: 
 

Department of Labor and Industry, Division of Labor Standards 
443 Lafayette Road N. 
Saint Paul, MN  55155 
(651) 284-5065 
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Name, office address, and telephone number of agency’s attorneys: 
 

Rachel Bell-Munger, Assistant Attorney General 
Atty. Reg. No. 0395962 
445 Minnesota Street, Suite 1400 
St. Paul, MN  55101-2131 
(651) 757-1272 
rachel.bell-munger@ag.state.mn.us 
 
Kaitrin C. Vohs, Assistant Attorney General 
Atty. Reg. No. 0397725 
445 Minnesota Street, Suite 1400 
St. Paul, MN  55101-2131 
(651) 757-1356 
kaitrin.vohs@ag.state.mn.us 

 
Name, office address, and telephone number of Respondents: 
 

Respondent Property Maintenance & Construction LLC and Respondent Property 
Maintenance and Construction Inc. (collectively “PMC”): 
 
Property Maintenance & Construction LLC 
1174 7th St. E. #1 
St. Paul, MN  55106 
 
Property Maintenance and Construction Inc. 
4100 83rd Avenue North 
Brooklyn Park MN  55443 
 
Respondent Advantage Construction Inc.: 
 
Advantage Construction Inc. 
18750 Buchanan St. 
East Bethel, MN  55011-5501 

 
Name, office address, and telephone number of Respondents’ attorneys: 
 

Attorney for PMC: 
 
Daniel A. Ellerbrock 
Gregerson, Rosow, Johnson & Nilan, Ltd.  
100 Washington Avenue South, Suite 1550 
Minneapolis, MN  55401 
(612) 436-7476 
dellerbrock@grjn.com  
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Attorney for Advantage Construction Inc.:  
 
Timothy D. Johnson 
Smith Jadin Johnson PLLC 
7900 Xerxes Avenue South, Suite 2020 
Bloomington, MN  55431 
(952) 314-1169 
tjohnson@sjjlawfirm.com  

 
 
Dated:  December 7, 2023 Respectfully submitted, 
 

KEITH ELLISON 
Attorney General 
State of Minnesota 
 
 
 
/s/ Rachel Bell-Munger  
RACHEL BELL-MUNGER 
Assistant Attorney General 
Atty. Reg. No. 0395962 
(651) 757-1272 (Voice) 
rachel.bell-munger@ag.state.mn.us 
 
KAITRIN C. VOHS 
Assistant Attorney General 
Atty. Reg. No. 0397725 
(651) 757-1356 (Voice) 
kaitrin.vohs@ag.state.mn.us 
 
445 Minnesota Street, Suite 1400 
St. Paul, Minnesota 55101-2131 
(651) 297-4139 (Fax) 
 
ATTORNEYS FOR THE COMMISSIONER OF 
THE MINNESOTA DEPARTMENT OF LABOR 
AND INDUSTRY 
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Note:  This form must be served upon the opposing party. Counsel may not withdraw from representation without written notice. 

 OAH Docket No. 82-1905-39682 

  

STATE OF MINNESOTA 
OFFICE OF ADMINISTRATIVE HEARINGS 

FOR THE DEPARTMENT OF LABOR AND INDUSTRY 
 
 

In the Matter of the Compliance Order issued 
to Property Maintenance & Construction LLC 
and Property Maintenance and Construction 
Inc., and Advantage Construction Inc. 

AMENDED NOTICE OF APPEARANCE 

  
 
TO: The Honorable Barbara Case, Administrative Law Judge, Office of Administrative 

Hearings, P.O. Box 64620, St. Paul, MN 55164-0620. 
 
 PLEASE TAKE NOTICE that: 
 
 1.  The agency named below will appear at the prehearing conference and subsequent 
proceedings in the above-entitled matter.   

 
 2.  By providing their email addresses below, the agency’s attorneys named below hereby 
acknowledge that they have read and agree to the terms of the Office of Administrative Hearings’ 
e-Filing policy and choose to opt into electronic notice from the Office of Administrative Hearings 
with respect to this matter. Note: Provision of an email address DOES NOT constitute the 
agency’s or attorney’s consent to electronic service from Respondents in this proceeding. 

 
 3.  The agency named below agrees to use best efforts to provide the Office of 
Administrative Hearings with the email address(es) for opposing parties and their legal counsel 
and to advise the Office of Administrative Hearings of any known or reported change in any party’s 
email address(es). 
 
Name, address, and telephone number of agency: 
 

Department of Labor and Industry, Division of Labor Standards 
443 Lafayette Road N. 
Saint Paul, MN  55155 
(651) 284-5065 
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Name, office address, and telephone number of agency’s attorneys: 
 

Rachel Bell-Munger, Assistant Attorney General 
Atty. Reg. No. 0395962 
445 Minnesota Street, Suite 1400 
St. Paul, MN  55101-2131 
(651) 757-1272 
rachel.bell-munger@ag.state.mn.us 
 
Kaitrin C. Vohs, Assistant Attorney General 
Atty. Reg. No. 0397725 
445 Minnesota Street, Suite 1400 
St. Paul, MN  55101-2131 
(651) 757-1356 
kaitrin.vohs@ag.state.mn.us 

 
Name, office address, and telephone number of Respondents: 
 

Respondent Property Maintenance & Construction LLC and Respondent Property 
Maintenance and Construction Inc. (collectively “PMC”): 
 
Property Maintenance & Construction LLC 
1174 7th St. E. #1 
St. Paul, MN  55106 
 
Property Maintenance and Construction Inc. 
4100 83rd Avenue North 
Brooklyn Park MN  55443 
 
Respondent Advantage Construction Inc.: 
 
Advantage Construction Inc. 
18750 Buchanan St. 
East Bethel, MN  55011-5501 

 
Name, office address, and telephone number of Respondents’ attorneys: 
 

Attorney for PMC: 
 
Daniel A. Ellerbrock 
Gregerson, Rosow, Johnson & Nilan, Ltd.  
100 Washington Avenue South, Suite 1550 
Minneapolis, MN  55401 
(612) 436-7476 
dellerbrock@grjn.com  
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Attorneys for Advantage Construction Inc.:  
 
Andrew D. Moran 
Larkin Hoffman 
8300 Norman Center Drive, Suite 1000 
Minneapolis, MN  55437-1060 
(952) 896-1541 
amoran@larkinhoffman.com 
 
Timothy D. Johnson 
Smith Jadin Johnson PLLC 
7900 Xerxes Avenue South, Suite 2020 
Bloomington, MN  55431 
(952) 314-1169 
tjohnson@sjjlawfirm.com  

 
 
Dated:  December 18, 2023 KEITH ELLISON 

Attorney General 
State of Minnesota 
 
 
/s/ Rachel Bell-Munger  
RACHEL BELL-MUNGER 
Assistant Attorney General 
Atty. Reg. No. 0395962 
(651) 757-1272 (Voice) 
rachel.bell-munger@ag.state.mn.us 
 
KAITRIN C. VOHS 
Assistant Attorney General 
Atty. Reg. No. 0397725 
(651) 757-1356 (Voice) 
kaitrin.vohs@ag.state.mn.us 
 
445 Minnesota Street, Suite 1400 
St. Paul, Minnesota 55101-2131 
(651) 297-4139 (Fax) 
 
ATTORNEYS FOR THE COMMISSIONER OF 
THE MINNESOTA DEPARTMENT OF LABOR 
AND INDUSTRY 
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Note:  This form must be served upon the opposing party/agency. Counsel may not withdraw from representation without written notice. 

OAH Docket Number: 82-1905-39682 
 

STATE OF MINNESOTA 
OFFICE OF ADMINISTRATIVE HEARINGS 

In the Matter of the Compliance Order 
issued to Property Maintenance & 
Construction LLC and Property Maintenance 
and Construction Inc., and Advantage 
Construction Inc. 
  

 
 

NOTICE OF APPEARANCE 

PLEASE TAKE NOTICE that: 
 

1. The party/agency named below (Party/Agency) will appear at the prehearing 
conference and all subsequent proceedings in the above-entitled matter.   

 
2. By providing its email address below, the Party/Agency chooses to opt into receiving 

electronic notice from the Office of Administrative Hearings in this matter. Note: Provision of an 
email address DOES NOT constitute consent to electronic service from any opposing party 
or agency in this proceeding.1 

 
3. The Party/Agency agrees to use best efforts to provide the Office of Administrative 

Hearings with the email address(es) for opposing parties and their legal counsel. 
 
Party’s/Agency’s Name: _____________________________________________________ 

Email: ________________________________________  Telephone: __________________ 

Mailing Address: ____________________________________________________________ 
 

Party’s/Agency’s Attorney: ___________________________________________________ 

Firm Name: ________________________________________________________________ 

Email: ________________________________________   Telephone: _________________ 

Mailing Address: ____________________________________________________________ 
 

Respondent’s/Opposing Party’s Name: ________________________________________ 

Email: ________________________________________   Telephone: _________________ 
Mailing Address: ____________________________________________________________ 
 

Dated:  _______________________ __________________________________________ 
Signature of Party/Agency or Attorney 

 
1 In order to opt in to electronic notice, this form must be emailed to OAH.efiling.support@state.mn.us. If the party 
does not wish to opt in to electronic notice, this form may be filed with the Office of Administrative Hearings via 
facsimile, U.S. Mail, or personal service. See 2015 Minn. Laws Ch. 63, Minn. R. 1400.5550, subps. 2-5 (2023). 
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